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SUBJECT: Protection and Advocacy Systems Access to Office of Refugee Resettlement
(ORR) Care Facilities for Unaccompanied Alien Children

A Protection and Advocacy System (P&A) may seek access to your facility(ies), in order to
protect any individual with developmental or other disabilities who may be located in the facility
from abuse, neglect, or other violation of rights.

The Department of Health and Human Services (HHS) recognizes the authority of P&As under
the federal Developmental Disabilities Assistance and Bill of Rights Act of 2000 (DD Act), 42
U.S.C. § 15043(a)(2)(1) & (J) and implementing regulations, including 45 CFR Part 1326, to
access the care facilities managed by grantees of the Office of Refugee Resettlement (ORR) in
the HHS Administration for Children and Families.

Background on Protection and Advocacy Systems

Protection and Advocacy Systems (P&As) in each State and Territory are designated by the
Governor to protect the rights of individuals with developmental and other disabilities. There are
57 P&As nationwide that are independent of service-providing agencies and provide legal
representation, protection, advocacy and assistance to individuals with developmental and other
disabilities of that State or Territory.

The DD Act provides the foundation for the specific authorities of the P&As, including the
authority to conduct monitoring and investigation of incidents of alleged abuse and neglect of
individuals with developmental or other disabilities. The DD Act and the federal regulations that
implement the DD Act authorize P&As to have access at reasonable times to any individual with
a developmental disability in a location in which services, supports, and other assistance are
provided to such an individual, and to have access to all records of any individual with a
developmental disability.

L In the summer of 2016, the C.F.R. chapters regarding the P&A programs changed as result of the creation of the
Administration for Community Living in 2012. 45 C.F.R 1385 and 1386 is now 45 C.F.R. 1325 and 1326.



Procedures for P&A Access

If representatives of a P&A seek to access a facility to carry out its responsibilities, the ORR
grantee serving children in care facilities is expected to verify the identity and authority of the
individuals before permitting them access, as follows:

e ORR will provide a list that identifies the P&A that seeks to access the facility and the
representatives of the P&A that will be involved.

o Facility personnel should verify the identity of the individual(s) requesting access on
behalf of the P&A by requiring and inspecting appropriate government-issued photo
identification of the individual(s).

o Facility personnel should verify the authority of the P&A and the individual(s) to access
the facility by confirming that the P&A and the individual(s) are on the list of designated
P&As and their representatives provided by ORR.

There should be no undue delay caused by the above process. For instance, if an identified

inspector presents an identification that may be recently expired, it should be accepted if it is an
otherwise valid proof of the individual’s identity.

Standards of P&A Access

A designated P&A shall have reasonable unaccompanied access to the ORR care facilities.? This
does not mean that the facility must be cleared of all supervisory staff. The P&A is there to see
the regular operations of the facility. It would be appropriate for the P&A officials to be greeted
and shown around. To the extent that they wish to have facility staff available to them, it should
be provided. But to the extent that P&A officials wish to inspect an area of the facility that is
used by residents or is accessible to residents, they are within their legal authority to do so
unaccompanied.

P&As must conduct their activities “so as to minimize interference with facility programs,
respect residents’ privacy interests, and honor a resident’s request to terminate an interview.” 42
C.F.R. 8 51.42(c); see also 45 C.F.R. 8 1326.27(c)(2).

The P&A may inspect, view, and photograph those areas to which it has access, and photograph
individuals with developmental disabilities under strict guidelines.®> However, “[t]his authority
does not include photographing or video recording individuals with developmental disabilities
unless they consent or State laws allow such activities.” Id.

2 42 CFR § 51.42(b); 45 CFR § 1326.27(b)(2) & ().
345 CFR § 1326.27(c) (2); see also 42 CFR § 51.42(c).
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P&As must follow strict confidentiality requirements. P&As must, at a minimum comply with
confidentiality provisions in all applicable federal and state laws; any records they collect must
be protected “from loss, damage, tampering or use by unauthorized individuals.” 42 CFR 51.45;
see also 45 CFR 1326.28.

P&A Access to Records

P&As have the authority to access the records of children with developmental disabilities in the
care of the ORR contractors.* P&As follow strict confidentiality requirements. Any records
collected by a P&A will not be used or disseminated inappropriately.

442 CFR §51.41; see also 45 CFR § 1326.25.
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