Subpart B-- What requirements apply to a notice of proposed redesignation?
§ 370.11 What requirements apply to a notice of proposed redesignation?

(a) Prior to any redesignation of the agency that conducts the CAP, the Governor
shall give written notice of the proposed redesignation to the designated agency,
the State Rehabilitation Advisory Council (SRAC), and the State Independent
Living Council (SILC) and publish a public notice of the Governor's intention to
redesignate. Both the notice to the designated agency, the SRAC, and the SILC
and the public notice must include, at a minimum, the following:

(1) The Federal requirements for the CAP (section 112 of the Act).
(2) The goals and function of the CAP.
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(3) The name of the current designated agency.
(4) A description of the current CAP and how it is administered.

(5) The reason or reasons for proposing the redesignation, including why
the Governor believes good cause exists for the proposed redesignation.

(6) The effective date of the proposed redesignation.

(7) The name of the agency the Governor propbses to administer the
- CAP. '

(8) A description of the system that the redesignated (i.e., new) agency
would administer.

(b) The notice to the designated agency must--

(1) Be given at least 30 days in advance of the Governor's written decision
to redesignate; and

(2) Advise the designated agency that it has at least 30 days from receipt
of the notice of proposed redesignation to respond to the Governor and
that the response must be in writing.

(c) The notice of proposed redesignation must be published in a place and
manner that provides the SRAC, the SILC, individuals with disabilities or their
representatives, and the public with at least 30 days to submit oral or written
comments to the Governor.

(d) Following public notice, public hearings concerning the proposed
redesignation must be conducted in an accessible format that provides
individuals with disabilities or their representatives an opportunity for comment.
The Governor shall maintain a written public record of these hearings.

(e) The Governor shall fully consiaer any public comments before issuing a
written decision to redesignate.

§ 370.12 How does a designated agency preserve its right to appeal a
redesignation?

(a) To preserve its right to appeal a Governor's written decision to redesignate
(see § 370.13), a designated agency must respond in writing to the Governor
within 30 days after it receives the Governor's notice of proposed redesignation.

(b) The designated agency shall send its response to the Governor by registered
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or certified mail, return receipt requested, or other means that provides a record
that the Governor received the designated agency's response.

- § 370.13 What are the requirements for a decision to redesignate?

(a) If, after complying with the requirements of § 370.11, the Governor decides to
redesignate the designated agency, the Governor shall provide to the designated
agency a written decision to redesignate that includes the rationale for the
redesignation. The Governor shall send the written decision to redesignate to the
designated agency by registered or certified mail, return receipt requested, or
other means that provides a record that the designated agency received the
Governor's written decision to redesignate.

(b) If the designated agency submitted to the Governor a timely response to the -
Governor's notice of proposed redesignation, the Governor shall inform the
designated agency that it has at least 15 days from receipt of the Governor's
written decision to redesignate to file a formal written appeal with the Secretary.

§ 370.14 How does a designated agency appeal a written decision to
redesignate?

(a) A designated agency may appeal to the Secretary a Govemnor's written
decision to redesignate only if the designated agency submitted to the Governor
a timely written response to the Governor's notice of proposed redesignation in
accordance with § 370.12.

(b) To appeal to the Secretary a Governor's written decision to redesignate, a
designated agency shall file a formal written appeal with the Secretary within 15
days after the designated agency's receipt of the Governor's written decision to
redesignate. The date of filing of the designated agency's written appeal with the
Secretary will be determined in a manner consistent with the requirements of 34
CFR 81.12.

(c) If the designated agency files a written appeal with the Secretary, the
designated agency shall send a separate copy of this appeal to the Governor by
registered or certified mail, return receipt requested, or other means that provides
a record that the Governor received a copy of the designated agency's appeal to
the Secretary.

(d) The designated agency's written appeal to the Secretary must state why the
Governor has not met the burden of showing that good cause for the
redesignation exists or has not met the procedural requirements under §§ 370.11
and 370.13.

(e) The designated agency's written appeal must be accompanied by the
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designated agency's written response to the Governor's notice of proposed

redesignation and may be accompanied by any other written submissions or

documentation the designated agency wishes the Secretary to consider.

(f) As part of its submissions under this section, the designated agency may

request an informal meeting with the Secretary at which representatives of both

parties will have an opportunity to present their views on the issues raised in the

appeal.

§ 370.15 What must the deernor of a State do upon receipt of a copy of a

designated agency's written appeal to the Secretary?

(a) If the designated agency files a formal written appeal in accordance with

§370.14, the Governor shall, within 15 days of receipt of the designated agency's

appeal, submit to the Secretary copies of the following:

(1) The written notice of proposed redesignation sent to the designate

agency. _ :

(2) The public notice of proposed redesignation.

(3) Transcripts of all public hearings held on the proposed redésignation.

(4) Written comments received by the Governor in response to the public

notice of proposed redesignation.

(5) The Governor's written decision to redesignate, including the rationale

for the decision.

(6) Any other written documentation or submissions the Governor wishes

the Secretary to consider.

(7) Any other information requested by the Secretary.

(b) As part of the submissions under this section, the Governor may request an
informal meeting with the Secretary at which representatives of both parties will
have an opportunity to present their views on the issues raised in the appeal.

§ 370.16 How does the Secretary review an appeal of a redesignation?

(a) If either party requests a meeting under § 370.14(f) or § 370.15(b), the

meeting is to be held within 30 days of the submissions by the Governor under §

370.15, unless both parties agree to waive this requirement. The Secretary
promptly notifies the parties of the date and place of the meeting.
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(b) Within 30 days of the informal meeting permitted under paragraph (a) of this
section or, if neither party has requested an informal meeting, within 60 days of
the submissions required from the Governor under § 370.15, the Secretary
issues to the parties a final written decision on whether the redesignation was for
good cause.

(c) The Secretary reviews a Governor's decision based on the record submitted
under §§ 370.14 and 370.15 and any other relevant submissions of other
interested parties. The Secretary may affirm or, if the Secretary finds that the
redesignation is not for good cause, remand for further findings or reverse a
Governor's redesignation.

(d) The Secretary sends copies of the decision to the parties by registered or
certified mail, return receipt requested, or other means that provide a record of
receipt by both parties.

§ 370.17 When does a redesignation become effective?

A redesignation does not take effect for at least 15 days following the designated
agency's receipt of the Governor's written decision to redesignate or, if the
designated agency appeals, for at least 5 days after the Secretary has affirmed
the Governor's written decision to redesignate.

11
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§ 1386.20 Designated State Protection and Advocacy agency.

(a) The designating official must designate the State official or public or private
agency to be accountable for proper use of funds and conduct of the Protection
and Advocacy agency. '

(b) An agency of the State or private agency providing direct services, including
guardianship services may not be designated as a Protection and Advocacy
agency. : '

(c) In the event that an entity outside of the State government is designated to
carry out the program, the designating official or entity must assign a responsible
State official to receive, on behalf of the State, notices of disallowances and
compliance actions as the State is accountable for the proper and appropriate
expenditure of Federal funds. :

(d) (1) Prior to any redesignation of the agency which administers and
operates the State Protection and Advocacy (P&A) System, the
designating official must give written notice of the intention to make the
redesignation to the agency currently administering and operating the
State Protection and Advocacy System by registered or certified mail.
The notice must indicate that the proposed redesignation is being
made for good cause. The designating official must also publish a
public notice of the proposed action. The agency and the public shall
have a reasonable period of time, but not less than 45 days to respond
to the notice.

(2) The public notice must include:

(i) The Federal requirements for the Prctection and Advocacy
system for individuals with developmental disabilities (Section
- 142 of the Act); and, where applicable, the requirements of
other Federal advocacy programs administered by the State
Protection and Advocacy System; - - .

(if) The goals and function of the State's Protection and Advocacy
System including the- current Statement of Objectives and
Priorities; "

(iii) The name and address of the agency currently designated to
administer and operate the Protection and Advocacy system;
and an indication of whether the agericy also operates other
Federal advocacy programs; -

(iv) A description of the current Protection and Advocacy égency |
and the system it administers and operates including, as
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applicable, descriptions of other Federal advocacy programs it
operates;

(v) A clear and detailed explanation of the good cause for the
proposed redesignation,

(vi) A statement suggesting that interested persons may wish to
write the current State Protection and Advocacy agency at the
address provided in paragraph (d)(2)(iii) of this Section to obtain
a copy of its response to the notice required by paragraph
(d)(1)of this Section. Copies shall be provided in accessible
formats to individuals with disabilities upon request;

(vii) The name of the new agency proposed to administer and
operate the Protection and Advocacy System under the -
Developmental Disabilities program. This agency will be eligible
to administer other Federal advocacy programs;

(viii) A description of the system which the new agency would
administer and operate, including a description of all other
Federal advocacy programs the agency would operate;

(ix) The timetable for assumption of operations by the new agency
and the estimated costs of any transfer and start-up operations;
and

(x) A statement of assurance that the proposed new designated
State P&A System will continue to serve existing clients and
cases of the current P&A system or refer them to other sources
of legal advocacy as appropriate, without disruption.

(3) The public notice as required by paragraph'(d)(1) of this Section, must
be in a format accessible to individuals with developmental disabilities or
their representatives, e.g., tape, diskette. The designating official must
provide for publication of the notice of the proposed redesignation using
the State register, State-wide newspapers, public service announcements
on radio and television, or any other legally equivalent process. Copies of
the notice must be made generally available to individuals with
developmental disabilities and mental iliness who live in residential
facilities through posting or some other means.

(4) After the expiration of the public comment period required in paragraph
(d)(1) of this Section, the designating official must conduct a public
hearing on the redesignation proposal. After consideration of all public and
agency comments, the designating official must give notice of the final
decision to the currently designated agency and the public through the
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(e)

same means used under paragraph (d)(3) of this Section. This notice must
include a clear and detailed explanation of the good cause finding. If the
notice to the currently designated agency states that the redesignation will
take place, it also must inform the agency of its right to appeal this
decision to the Assistant Secretary, Administration for Children and
Families and provide a summary of the public comments received in

- regard to the notice of intent to redesignate and the results of the public

hearing and its responses to those comments. The redesignation shall not
be effective until 10 working days after notifying the current Protection and
Advocacy agency or, if the agency appeals, until the Assistant Secretary
has considered the appeal.

(1) Following notification pursuant to paragraph (d)(4) of this Section, the
Protection and Advocacy agency which is the subject of such action, may
appeal the redesignation to the Assistant Secretary. To do so, the
Protection and Advocacy agency must submit an appeal in writing to the
Assistant Secretary within 20 days of receiving official notification under
paragraph (d)(4) of this Section, with a separate copy sent by registered or
certified mail to the designating official who made the decision concerning
redesignation.

(2) In the event that the agency subject to redesignation does exercise its
right to appeal under paragraph (e)(1) of this Section, the designating
official must give public notice of the Assistant Secretary's final decision
regarding the appeal through the same means utilized under paragraph
(d)(3) of this Section within 10 working days of receipt of the Assistant
Secretary's final decision under paragraph (e)(6) of this Section.

(3) The designating official within 10 working days from the receipt of a
copy of the appeal must provide written comments to the Assistant
Secretary (with a copy sent by registered or certified mail to the Protection
and Advocacy agency appealing under paragraph (e)(1) of this Section),
or withdraw the redesignation. The comments must include a summary of
the public comments received in regard to the notice of intent to
redesignate and the results of the public hearing and its responses to
those comments.

(4) In the event that the designating official withdraws the redesignation
while under appeal pursuant to paragraph (e)(1) of this Section, the
designating official must notify the Assistant Secretary, and the current
agency, and must give public notice of his or her decision through the
same means utilized under paragraph (d)(3) of this Section.

(5) As Part of their submission under paragraph (e)(1) or (e)(3) of this

Section, either Party may request, and the Assistant Secretary may grant,
an opportunity for an informal meeting with the Assistant Secretary at
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which representatives of both Parties will present their views on the issues
in the appeal. The meeting will be held within 20 working days of the
submission of written comments by the designating. official under
paragraph (e)(2) of this Section. The Assistant Secretary will promptly
notify the Parties of the date and p!ace of the meeting.

(6) Within 30 days of the informal meeting under paragraph (e)(5) of this
Section, or, if there is no informal meeting under paragraph (e)(5) of this
Section, within 30 days of the submission under paragraph (e)(3) of this
Section, the Assistant Secretary will issue to the Parties a final written
decision on whether the redesignation was for good cause as defined in
paragraph (d)(1) of this Section. The Assistant Secretary will consult with
Federal advocacy programs that will be directly affected by the proposed
redesignation in making a final decision on the appeal.

(1) Within 30 days after the redesignation becomes effective under
paragraph (d)(4) of this Section, the designating official must submit an
assurance to the Assistant Secretary that the newly designated Protection
and Advocacy agency meets the requirements of the statute and the
regulations. '

(2) In the event that the Protection and Advocacy agency subject to
redesignation does not exercise its rights to appeal within the period
provided under paragraph (e)(1) of this Section, the designating official
must provide to the Assistant Secretary documentation that the agency
was redesignated for good cause. Such documentation must clearly
demonstrate that the Protection and Advocacy agency subject to
redesignation was not redesignated for any actions or activities which
were carried out under Section 142 of the Act, these regulations or any
other Federal advocacy program's legislation or regulations.

§ 1386.21 Requirements and authority of the Protection and Advocacy
System.

(a) In order for a State to receive Federal financial Participation for Protection
and Advocacy activities under this Subpart, as well as the State Developmental
Disabilities Council activities (Subpart C of this Part), the Protection and
Advocacy System must meet the requirements of Section 142 of the Act (42
U.S.C. 6042) and that system must be operational.

(b) Allotments must be used to supplement and not to supplant the level of non-
federal funds available in the State for activities under the Act, which shall
include activities on behalf of individuals with developmental disabilities to
remedy abuse, neglect and violations of rights as well and information and
referral activities. . :
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